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B. Congress is Currently Embracing Tribal
Authority—Not Restricting It

The Ninth Circuit’s infringement on Congress’s
exclusive authority is not without consequence. For
the past fifty years, Congress has consistently taken
action to affirm tribal authority—not restrict it. The
panel’s decision comes as a setback to the important
work Congress has sought to achieve.

In 2013, in direct response to the crisis of non-Indian
perpetrated violence against Native women, Congress
“recogniz[ed] and affirm[ed] the inherent power” of
Tribal Nations to arrest and prosecute non-Indians
who commit crimes of domestic violence, dating violence,
or violations of protective orders on tribal lands.
See 25 U.S.C. § 1304(c); 25 U.S.C. § 1304(d)(4). In
re-authorizing VAWA in 2013, Congress specifically
identified the loss of tribal criminal jurisdiction over
non-Indian crimes on tribal lands as a major contrib-
uting factor to the incredibly high rates of violence
against Native women, stating that “[ulnfortunately,
much of the violence against Indian women is perpe-
trated by non-Indian men. According to Census Bureau
data, well over 50 percent of all Native American
women are married to non-Indian men, and thousands
of others are in intimate relationships with non-
Indians.” S. Rep. No. 112-153, 9. As Senator Tom Udall
explained:

Here is the problem: Tribal governments are
unable to prosecute non-Indians for domestic
violence crimes. They have no authority over
these crimes against Native American spouses
or partners within their own tribal lands. . ..
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Non-Indian perpetrators often go unpunished.
Yet over 50 percent of Native women are
married to non-Indians, and 76 percent of the
overall population living on tribal lands is
non-Indian.

159 Cong. Rec. 1033 (2013) (statement of Sen. Tom
Udall).

Congress took great care to ensure that VAWA’s
restoration of tribal jurisdiction would not be limited
to only those lands held in trust, but instead, would
extend to the bounds of the reservation, including all
lands—even non-Indian fee land—located inside the
reservation. Congress defined the “where” to be “Indian
country,” as previously defined in 18 U.S.C. § 1151,
“Indian country defined.” 25 U.S.C. § 1304(a)(3) (“The
term ‘Indian country’ has the meaning given the term
in section 1151 of Title 18.”). Thus, although Congress
made clear that VAWA’s restored tribal jurisdiction
“would not cover off-reservation crimes,” 159 Cong.
Rec. 1940 (2013), Congress selected the legal term
“Indian country” to make certain that VAWA 2013
would restore tribal jurisdiction over domestic violence
crimes occurring on “all private lands and rights-of-
way within the limits of every Indian reservation.” Id.
at 1999 (statement of Rep. Doc Hastings). This includes
state highways, including the one at issue in this case.

In addition to VAWA, just ten years ago, Congress
passed the Tribal Law and Order Act of 2010 (“TLOA”).
In passing the TLOA, Congress restored and expanded
tribal authority to address the problem of crime in
Indian Country by, among other things, increasing the
length of sentences that tribal courts may impose for
crimes committed within their Indian Country juris-
dictions. 25 U.S.C. § 1302. In addition to expanded
sentencing authority, TLOA mandates cooperation



24

between federal, state, tribal and local governments
for the purpose of reducing crime in Indian Country—
precisely the sort of cooperation that occurred in the
arrest of Defendant Cooley. In fact, one of the primary
purposes of TLOA was “to increase coordination and
communication among Federal, State, tribal, and local
law enforcement agencies.” TLOA, Pub. L. 111-211,
§ 202, 124 Stat. 2258 (2013); 25 U.S.C. § 2815; 21
U.S.C. § 873.

In this regard, the panel’s decision undermines
Congress’s goal both of enhancing and expanding tribal
authority on reservations, as well as encouraging the
collaboration between federal, state, and tribal author-
ities necessary to curb the crisis of violence against
Native people.

CONCLUSION

The United States’ petition for certiorari should be
granted.
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