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Indian law scholars have noted numerous problems with the judicial underpinnings of the
Supreme Court’s opinion in Oklahoma v. Castro-Huerta. It misconstrues the plain language of
the General Crimes Act. It violates the Constitution’s separation of powers and disrespects
Congress’ exclusive authority to legislate over Indian affairs. But as the preeminent national
organization dedicated to ending violence against Native women and children, the biggest
problem the National Indigenous Women’s Resource Center sees with Castro-Huerta is that the
Court erroneously concluded that state governments somehow have a greater interest in
protecting Native victims than their own Tribal Nations.

Today, Native women and children face the highest rates of violence in the entire United States.
The reasons for this epidemic of violence in Indian country are no mystery.

In 1978, the United States Supreme Court took away the inherent jurisdiction of our Tribal
Nations to prosecute crimes committed by non-Indians against Indian victims on tribal lands. In
Castro-Huerta, the Court gave the jurisdiction it took away from Tribes to States.

But after 1978, and before the Court’s decision in Castro-Huerta, Congress passed two pieces of
legislation that restored, partially, the jurisdiction the Court took away in Oliphant. In the last
two re-authorizations of the Violence Against Women Act, Congress, in a bi-partisan manner,
elected to restore this jurisdiction to Tribal Nations. Not States. In fact, the crime underlying the
Court’s decision in Castro-Huerta involved non-Indian abuse against an Indian child on tribal
lands- a crime that, as of October 1, Tribal Nations will once again be able to prosecute. In
restoring this jurisdiction to Tribal Nations, Congress recognized that no sovereign has a greater
interest in protecting the safety and welfare of Native victims than their Tribal Nations. The
majority opinion in Castro-Huerta erroneously ignored Congress’ passage of VAWA 2022, and
the Court ignored Congress’ considered judgment.

The consequences of Castro-Huerta, as they relate to safety for Native women and children,
have already proven to be dire. According to the DOJ, 96% of Native victims have been victims
of violent crimes committed by non-Indians. Because of Oliphant, Tribal Nations cannot
prosecute the majority of violent crimes committed against our women and children in our own
homes. And because of Castro-Huerta, our Native women and children will now have to rely on
their state and local governments to protect them, instead of the federal government— the only
government with a treaty trust duty and responsibility to protect us. The NIWRC is already
receiving reports that individual United States Attorneys Offices are implementing policies to
defer prosecution of crimes committed by non-Indians against Indians on tribal lands to state law
enforcement, based on a flawed reading of Castro-Huerta. Nothing in Castro-Huerta invites the
Department of Justice to distance itself from its treaty trust duty and responsibility to safeguard
the lives of our women and children. But as we’ve witnessed with PL 280, the Kansas Act, and
the few other instances when Congress has granted States jurisdiction over crimes against Native
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victims on tribal lands, such a grant of jurisdiction to States inevitably results in a decrease in
federal resources, a decrease in prosecutions, and an increase in violent crimes against our Native
people. For instance, after Nebraska acquired this jurisdiction through PL- 280, the United States
Commission on Civil Rights reported in 1961 that Tribal Nations in Nebraska were told the State
did “not have the funds to maintain station deputy sheriffs on their reservations.”’

We wish we could say that state and local governments have prioritized the protection of Native
women and children, but they have not.

In Big Horn County, the state county with the highest rates of Missing and Murdered Indigenous
Persons in the United States, the State of Montana has done nothing to address the fact that an
entire Sheriff’s Office repeatedly refuses to investigate the innumerable homicides of Native
people within the State’s jurisdiction. Kaysera Stops Pretty Places, Allison High Wolf, Selena
Not Afraid. The list goes on and on.

In North Dakota, local and state law enforcement did not search for Savanna Greywind when she
went missing. She was murdered in Fargo, North Dakota. But the Fargo police refused to look
for her. It was her family and friends who organized the search party. State law enforcement did
nothing.

In Alaska, one of the States with the highest rates of violence against Native women, Native
victims of violent crimes who call 911 wait days and days for the arrival of a State trooper. Often
times, children and family members have to guard the crime scene until state law enforcement
finally arrives. Native children are the first responders.

In Wyoming, Native people comprise 3 percent of the entire state’s population, but they are 21%
of the state’s homicide victims.

Oklahoma, the State that asked the Court for this jurisdiction, fares no better. In 2017, the Urban
Indian Health Institute (“UIHI”’) found that Oklahoma ranks in the top ten of States with the
highest number of MMIWG cases, and Oklahoma City ranks in the top eight of American cities
that fail to properly record and investigate MMIWG cases.

The simple fact is that the Court’s decision in Castro-Huerta places Native women and children
at substantial risk. Experience and data demonstrate that, as a result of the Court’s decision,
violent crimes against Native women and children on tribal lands will increase, as there will now
be less prosecutions of crimes against Native victims when they take place. States do not have
trust duties and responsibilities to Tribal Nations and their citizens. Importantly, the Court’s
attack on tribal sovereignty threatens to undermine the ability of the federal government to
effectuate its trust duties and responsibilities to Tribal Nations and their citizens.
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The Department of the Interior and the Department of Justice both have critical roles to fill in the
aftermath of Castro-Huerta. First and foremost, both agencies need to immediately instruct all
agents, employees, and officials to refrain from de-prioritizing public safety services in Indian
country. Attorney General Garland must instruct the Federal Bureau of Investigation (“FBI”) that
no federal agents may be removed from Indian country following the Court’s decision in Castro
Huerta. Although the Court’s decision violates the federal government’s trust duty and
obligation to Tribal Nations, it is not an excuse for the DOJ to do the same.

Attorney General Garland must instruct all United States Attorney’s Offices to continue to
prioritize the prosecution of violent crimes against Indian victims on tribal lands. The DOJ must
also instruct all United States Attorneys to report crimes against Indian victims to the
corresponding Tribal Nations to ensure the Tribal Nation may exercise its inherent right to
prosecute crimes committed against tribal citizens on tribal lands. There are already reports that
individual U.S. Attorneys Offices see Castro-Huerta as an excuse to not refer VAWA cases to
Tribal Nations and instead are instructing individuals to refer VAWA cases only to local county
and state law enforcement. This is a violation of the federal government’s treaty trust duty and
responsibility to uphold tribal self-determination and safety for Native women and children. As
Congress concluded in its recent reauthorization VAWA, no sovereign has a greater interest in
safeguarding the lives of Native women and children than their own Tribal Nations.

Furthermore, both the DOI and DOJ need to revise their policy of refraining to investigate
homicides of Native people if and when a state law enforcement agency investigates first. All too
often, the state agency that first arrives on the scene to investigate ultimately fails to undertake
an actual investigation, files no charges, makes no arrest, and never prosecutes the killer. This is
a huge reason why we have a serious crisis of Murdered and Missing Indigenous Women and
Girls (“MMIWG”) in Indian country. The Court’s decision in Castro-Huerta is only going to
worsen this crisis, as numerous families the NIWRC works with have been told that the DOI’s
Missing and Murdered Unit (“MMU”) will do nothing if the local state law enforcement agency
does not consent to the MMU'’s investigation. Corrupt local law enforcement agencies will never
“consent” to a federal agency doing its job, and the safety of our Native women and children
cannot be contingent on the “consent” of a state agency. The MMU and the DOJ have a treaty
trust duty and responsibility to safeguard the lives of our Native women and children, regardless
of whether state law enforcement agencies want them to.

The reality is that the Court’s decision in Castro-Huerta only amplifies a crisis created by the
Court’s previous decision in Oliphant. Truly, this public safety crisis cannot be fully addressed
without Congressional legislation. The NIWRC is aware of several proposals that Tribal Nations
have put forward to address the harmful consequences of Castro-Huerta. Specifically, the



NIWRC supports the Legislative Proposal put forward by the Tribes that comprise the
membership of the Coalition of Large Tribes (“COLT”), Resolution No. 04-2022 (Aug. 16,
2022).2 This proposed legislation would remove unjustifiable limitations that currently prevent

2 COLT’s membership includes the Blackfeet Nation, the Cheyenne River Sioux Tribe, the Crow
Nation, the Eastern Shoshone Tribe, Fort Belknap Indian Community, Mandan, Hidatsa & Arikara
Nation, the Navajo Nation, the Northern Arapahoe Tribe, the Oglala Sioux Tribe, the Rosebud Sioux
Tribe, the Sisseton Wahpeton Sioux Tribe, the Shoshone Bannock Tribes, the Spokane Tribe, and the Ute
Indian Tribe. The NIWRC encloses Resolution No. 04-2022 herein.
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Tribal Nations from fully contributing to public safety and ensuring the protection of all
individuals within their borders. Additionally, the Legislative Proposal protects Congress’ unique
relationship with Tribal Nations and its rightful position as a guardian over Indian affairs.
Finally, the Legislative Proposal ensures that the Court’s manufacturing of previously
nonexistent state authority in Indian country does not create confusion or reduce accountability
of the federal and tribal governments primarily responsible for Indian country public safety. This
measure will strengthen public safety by requiring a consensual and constitutionally codified
collaboration between tribal governments and States seeking to exercise jurisdiction on tribal
lands.

As many Tribal leaders from Montana, South Dakota, and other areas of Indian country
mentioned during the consultations held on September 27 and 28, time is of the essence. We
simply cannot afford to wait to take action to address the harmful effects of the Supreme Court’s
most recent decision in Castro-Huerta. To be sure, the solutions to the crisis we now face are not
new. Over a decade ago, the Tribal Law and Order Act Commission, created through bi-partisan
legislation and composed of bi-partisan federal Indian law experts, traveled throughout Indian
country studying the public safety crisis and reported one overarching solution: restore tribal
jurisdiction and authority. There is no need to wait and there is nothing more to study. The more
we wait to take action, the more Native lives are lost.

Both the DOI and DOJ have a federal trust duty and responsibility to safeguard the lives of
Native women and children. In the wake of Castro-Huerta, that duty involves supporting the
Tribal Nations who now demand that Congress take action to address the Supreme Court’s attack
on tribal sovereignty and safety for Native women and children. This past year, Deputy Attorney
General Lisa Monaco told the Senate Judiciary Committee that one of the Department’s top
priorities is “expanding the ability of tribes to protect their communities from domestic and
sexual violence through expanded jurisdiction.” It is time to make this priority a reality.

Thank you for your time and consideration.

Sincerely,



Lucy Simpson
Executive Director
National Indigenous Women’s Resource Center

® Testimony of Deputy Attorney General Lisa Monaco before the Senate Judiciary Committee,
Oct. 5, 2021.



