Legislative Proposal to Improve Public Safety in Indian Country

In 1991, after the Supreme Court’s ruling in Duro v. Reina, 495 U.S. 676 (1990), Congress sought
to clarify various jurisdictional issues created by the decision. This Congressional action is
commonly referred to as the “Duro Fix.” The way Congress enacted this language and the statutory
placement of this clarifying language provides a helpful guide as to how Congress may address the
new jurisdictional complications created by the Court’s recent decisions. A summary of the Duro-
related language is therefore provided for background purposes to provide context to the 2022
legislative proposal set forth below.

Duro Congressional Fix

Congress amended the Indian Civil Rights Act in 1991 to overturn the U.S. Supreme Court’s
decision in Duro v. Reina, 495 U.S. 676 (1990). The Court had held that tribal courts lack criminal
jurisdiction over non-member Indians. Congress subsequently acted to restore tribal criminal
jurisdiction over all Indians—including non-member Indians.

Congress overturned Duro by adding language to 25 U.S.C § 1301, the definitions section that
defines “powers of self-government.” Prior to the Duro fix, that section read as follows:

“powers of self-government” means and includes all governmental powers
possessed by an Indian tribe, executive, legislative, and judicial, and all offices,
bodies, and tribunals by and through which they are executed, including courts of
Indian offenses . . . .

25 U.S.C. § 1301(2). Congress amended this definition to include that powers of self-government
“means the inherent power of Indian tribes, hereby recognized and affirmed, to exercise criminal
jurisdiction over all Indians.” Thus, overturning SCOTUS’s Duro decision and reaffirming that
tribal governments possess the inherent power to exercise criminal jurisdiction over all Indians.

Amending the ICRA to Relax Restrictions and Remove Sentencing Limitations

The Indian Civil Rights Act should be amended to relax restrictions regarding tribal authority over
non-Indian criminal activity and to remove sentencing limitations. These changes would ensure
tribal nations are empowered to exercise criminal jurisdiction over any individual who commits a
crime on tribal lands, regardless of whether they are Indian or non-Indian. In furtherance of this
goal, the following preamble should be added to the ICRA:

It is the sense of Congress that Indian tribes, as sovereigns that pre-date both the
United States and the United States Constitution, maintain their inherent
sovereignty to govern and engage in self-government within their territorial
borders.

It is the sense of Congress that the treaties the United States has signed with tribal
nations, “according to the constitution of the United States, compose a part of the
supreme law of the land.” Worcester v. State of Ga., 31 U.S. 515, 531 (1832).

It is the sense of Congress that because the treaties the United States signed with
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tribal nations “have been duly ratified by the senate of the United States of
America,” and because they acknowledge tribal nations to be “sovereign nation[s],
authorised to govern themselves, and all persons who have settled within their
territory,” tribal nations are therefore “free from any right of legislative interference
by the several states composing [the] United States of America.” Id. at 530.

Thus, it is the sense of Congress that state laws “are unconstitutional and void”
when they seek to exercise jurisdiction over tribal lands absent legislation from
Congress authorizing a state’s exercise of jurisdiction since under the United States
Constitution, that power “belongs exclusively to the congress of the United States.”
Id. at 531.

Much like in the Duro fix, Congress should amend 25 U.S.C. § 1301 by adding the red language as
follows:

“powers of self-government” means and includes all governmental powers
possessed by an Indian tribe, executive, legislative, and judicial, and all offices,
bodies, and tribunals by and through which they are executed, including courts of
Indian offenses; and means the inherent power of Indian tribes, hereby recognized
and affirmed, to exercise criminal jurisdiction over all persons, Indian and non-
Indian, located on or within “Indian country” as defined by 18 U.S.C. § 1151.

25 U.S.C. § 1301 (proposed language).

Moreover, additional language should be added to ensure the protection of non-Indian defendants’
due process rights. Suggested language is as follows:

Any tribal nation seeking to exercise criminal jurisdiction over non-Indian
defendants not otherwise provided for by other independent statutory authority may
only do so if the due process requirements set forth in 25 U.S.C. § 1302(c) are
ensured.

ICRA should also be amended to remove sentencing limitations that restrict tribal nations to
sentencing criminals up to three years for certain crimes, and when stacked using the Tribal Law
and Order Act, nine years total. The following proposed amendments to 25 U.S.C. § 1302 would
remove the limitations on tribal sentencing altogether:

(a) In general. — Title II of Public Law 90-284 (25 U.S.C. 1301 et seq.) (commonly
known as the “Indian Civil Rights Act of 1968”) is amended by undertaking the
following:

Subparagraphs (B) through (D) of section 202(a)(7) and section 202(b) shall be
eliminated in their entirety.

These amendments would delete the following subparagraphs of Section 202(a)(7) (provided
below in purple):

(B) except as provided in subparagraph (C), impose for conviction of any 1 offense
any penalty or punishment greater than imprisonment for a term of 1 year or a fine
of $5,000, or both;



(C) subject to subsection (b), impose for conviction of any 1 offense any penalty or
punishment greater than imprisonment for a term of 3 years or a fine of $15,000, or
both; or

(D) impose on a person in a criminal proceeding a total penalty or punishment
greater than imprisonment for a term of 9 years;

These amendments would also delete Section 202(b) which provides:

(b) Offenses subject to greater than 1-year imprisonment or a fine greater than
$5,000

A tribal court may subject a defendant to a term of imprisonment greater than 1 year
but not to exceed 3 years for any 1 offense, or a fine greater than $5,000 but not to
exceed $15,000, or both, if the defendant is a person accused of a criminal offense
who—

(1) has been previously convicted of the same or a comparable offense by any
jurisdiction in the United States; or

(2) is being prosecuted for an offense comparable to an offense that would be
punishable by more than 1 year of imprisonment if prosecuted by the United States
or any of the States.

Justice Gorsuch Proposed Amendment to Pub.L. 83-280 (18 U.S.C. § 1162)

As described in Justice Gorsuch’s dissent, Pub.L. 83-280 must be amended to ensure that states,
other than those six states with mandatory criminal jurisdiction under 18 U.S.C. 1162 (a), have no
criminal jurisdiction in Indian country unless they have first obtained tribal consent to that state
criminal jurisdiction and, where necessary, have amended their state constitutions or statutes to
permit that jurisdiction, all in compliance with procedures outlined in 25 U.S.C § 1324. The
following is suggested language to implement Justice Gorsuch’s proposed amendment:

Section 2 of Public Law 82-280, as amended and codified at 18 U.S.C. 1162, is hereby
further amended by adding at the end thereof the following new subsection (e):

(e) Lack of State Jurisdiction Absent Tribal Consent.

Except as provided in subsection (a) of Title 18, Section 1162, a State lacks criminal
jurisdiction over crimes by or against Indians in Indian Country, unless the State complies
with the procedures to obtain tribal consent outlined in 25 U. S. C. § 1321, and, where
necessary, amends its constitution or statutes pursuant to 25 U. S. C. § 1324.



